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provisions of section 216 of the Act, but
the classification endorsed on the im-
migrant visa does not so indicate, the
endorsement shall be corrected and the
alien shall be admitted as a lawful per-
manent resident on a conditional basis,
if otherwise admissible. Conversely, if
the alien is not subject to the provi-
sions of section 216 of the Act, but the
visa classification endorsed on the im-
migrant visa indicates that the alien is
subject thereto (e.g., if the second an-
niversary of the marriage upon which
the immigrant visa is based occurred
after the issuance of the visa and prior
to the alien’s application for admis-
sion) the endorsement on the visa shall
be corrected and the alien shall be ad-
mitted as a lawful permanent resident
without conditions, if otherwise admis-
sible.

(c) Expired conditional permanent resi-
dent status. The lawful permanent resi-
dent alien status of a conditional resi-
dent automatically terminates if the
conditional basis of such status is not
removed by the Service through ap-
proval of a Form I-751, Petition to Re-
move the Conditions on Residence or,
in the case of an alien entrepreneur (as
defined in section 216A(f)(1) of the Act),
Form I-829, Petition by Entrepreneur
to Remove Conditions. Therefore, an
alien who is seeking admission as a re-
turning resident subsequent to the sec-
ond anniversary of the date on which
conditional residence was obtained (ex-
cept as provided in §1211.1(b)(1) of this
chapter) and whose conditional basis of
such residence has not been removed
pursuant to section 216(c) or 216A(c) of
the Act, whichever is applicable, shall
be placed under removal proceedings.
However, in a case where conditional
residence was based on a marriage, re-
moval proceedings may be terminated
and the alien may be admitted as a re-
turning resident if the required Form
I-751 is filed jointly, or by the alien
alone (if appropriate), and approved by
the Service. In the case of an alien en-
trepreneur, removal proceedings may
be terminated and the alien admitted
as a returning resident if the required
Form I-829 is filed by the alien entre-
preneur and approved by the Service.

[62 FR 10360, Mar. 6, 1997]

8 CFR Ch. V (1-1-13 Edition)

PART 1236—APPREHENSION AND
DETENTION OF INADMISSIBLE
AND DEPORTABLE ALIENS; RE-
MOVAL OF ALIENS ORDERED RE-
MOVED

Subpart A—Detention of Aliens Prior to
Order of Removal

Sec.

1236.1 Apprehension, custody, and deten-
tion.

1236.2 Confined aliens, incompetents, and
minors.

1236.3 Detention and release of juveniles.

1236.4 Removal of S-5, S-6, and S-7 non-
immigrants.

1236.5 Fingerprints and photographs.

1236.6 Information regarding detainees.

1236.7-1236.9 [Reserved]

AUTHORITY: 5 U.S.C. 301, 552, 552a; 8 U.S.C.
1103, 1182, 1224, 1225, 1226, 1227, 1231, 1362; 18
U.S.C. 4002, 4013(c)(4); 8 CFR part 2.

SOURCE: 62 FR 10360, Mar. 6, 1997, unless
otherwise noted. Duplicated from part 236 at
68 FR 9838, Feb. 28, 2003.

EDITORIAL NOTE: Nomenclature changes to
part 1236 appear at 68 FR 9846, Feb. 28, 2003,
and at 68 FR 10354, Mar. 5, 2003.

Subpart A—Detention of Aliens
Prior to Order of Removal

§1236.1 Apprehension, custody, and
detention.

(a) Detainers. The issuance of a de-
tainer under this section shall be gov-
erned by the provisions of §287.7 of 8
CFR chapter I.

(b) Warrant of arrest—(1) In general.
At the time of issuance of the notice to
appear, or at any time thereafter and
up to the time removal proceedings are
completed, the respondent may be ar-
rested and taken into custody under
the authority of Form I-200, Warrant of
Arrest. A warrant of arrest may be
issued only by those immigration offi-
cers listed in §287.5(e)(2) of 8 CFR chap-
ter I and may be served only by those
immigration officers listed in
§287.5(e)(3) of 8 CFR chapter I.

(2) If, after the issuance of a warrant
of arrest, a determination is made not
to serve it, any officer authorized to
issue such warrant may authorize its
cancellation.
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(c) Custody issues and release proce-
dures—(1) In general. (i) After the expi-
ration of the Transition Period Cus-
tody Rules (TPCR) set forth in section
303(b)(3) of Div. C of Pub. L. 104-208, no
alien described in section 236(c)(1) of
the Act may be released from custody
during removal proceedings except pur-
suant to section 236(c)(2) of the Act.

(ii) Paragraph (c)(2) through (c)(8) of
this section shall govern custody deter-
minations for aliens subject to the
TPCR while they remain in effect. For
purposes of this section, an alien ‘‘sub-
ject to the TPCR” is an alien described
in section 303(b)(3)(A) of Div. C of Pub.
L. 104-208 who is in deportation pro-
ceedings, subject to a final order of de-
portation, or in removal proceedings.
The TPCR do not apply to aliens in ex-
clusion proceedings under former sec-
tion 236 of the Act, aliens in expedited
removal proceedings under section
235(b)(1) of the Act, or aliens subject to
a final order of removal.

(2) Aliens not lawfully admitted. Sub-
ject to paragraph (c)(6)(i) of this sec-
tion, but notwithstanding any other
provision within this section, an alien
subject to the TPCR who is not law-
fully admitted is not eligible to be con-
sidered for release from custody.

(i) An alien who remains in status as
an alien lawfully admitted for perma-
nent residence, conditionally admitted
for permanent residence, or lawfully
admitted for temporary residence is
“lawfully admitted” for purposes of
this section.

(ii) An alien in removal proceedings,
in deportation proceedings, or subject
to a final order of deportation, and not
described in paragraph (c)(2)(i) of this
section, is not ‘“‘lawfully admitted”’ for
purposes of this section unless the
alien last entered the United States
lawfully and is not presently an appli-
cant for admission to the TUnited
States.

(3) Criminal aliens eligible to be consid-
ered for release. Except as provided in
this section, or otherwise provided by
law, an alien subject to the TPCR may
be considered for release from custody
if lawfully admitted. Such an alien
must first demonstrate, by clear and
convincing evidence, that release
would not pose a danger to the safety
of other persons or of property. If an

§1236.1

alien meets this burden, the alien must
further demonstrate, by clear and con-
vincing evidence, that the alien is like-
ly to appear for any scheduled pro-
ceeding (including any appearance re-
quired by the Service or EOIR) in order
to be considered for release in the exer-
cise of discretion.

(4) Criminal aliens ineligible to be con-
sidered for release except in certain spe-
cial circumstances. An alien, other than
an alien lawfully admitted for perma-
nent residence, subject to section
303(b)(3)(A) (ii) or (iii) of Div. C. of Pub.
L. 104-208 is ineligible to be considered
for release if the alien:

(i) Is described in section 241(a)(2)(C)
of the Act (as in effect prior to April 1,
1997), or has been convicted of a crime
described in section 101(a)(43)(B), (E)(ii)
or (F) of the Act (as in effect on April
1, 1997);

(ii) Has been convicted of a crime de-
scribed in section 101(a)(43)(G) of the
Act (as in effect on April 1, 1997) or a
crime or crimes involving moral turpi-
tude related to property, and sentenced
therefor (including in the aggregate) to
at least 3 years’ imprisonment;

(iii) Has failed to appear for an immi-
gration proceeding without reasonable
cause or has been subject to a bench
warrant or similar legal process (unless
quashed, withdrawn, or cancelled as
improvidently issued);

(iv) Has been convicted of a crime de-
scribed in section 101(a)(43)(Q) or (T) of
the Act (as in effect on April 1, 1997);

(v) Has been convicted in a criminal
proceeding of a violation of section 273,
274, 274C, 276, or 277 of the Act, or has
admitted the factual elements of such
a violation;

(vi) Has overstayed a period granted
for voluntary departure;

(vii) Has failed to surrender or report
for removal pursuant to an order of ex-
clusion, deportation, or removal;

(viii) Does not wish to pursue, or is
statutorily ineligible for, any form of
relief from exclusion, deportation, or
removal under this chapter or the Act;
or

(ix) Is described in paragraphs
(©)(®5)(1)(A), (B), or (C) of this section
but has not been sentenced, including
in the aggregate but not including any
portions suspended, to at least 2 years’
imprisonment, unless the alien was
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lawfully admitted and has not, since
the commencement of proceedings and
within the 10 years prior thereto, been
convicted of a crime, failed to comply
with an order to surrender or a period
of voluntary departure, or been subject
to a bench warrant or similar legal
process (unless quashed, withdrawn, or
cancelled as improvidently issued). An
alien eligible to be considered for re-
lease under this paragraph must meet
the burdens described in paragraph
(c)(3) of this section in order to be re-
leased from custody in the exercise of
discretion.

(5) Criminal aliens ineligible to be con-
sidered for release. (i) A criminal alien
subject to section 303(b)(3)(A)(ii) or (iii)
of Div. C of Pub. L. 104-208 is ineligible
to be considered for release if the alien
has been sentenced, including in the
aggregate but not including any por-
tions suspended, to at least 2 years’ im-
prisonment, and the alien

(A) Is described in section
237(a)(2)(D)(1) or (ii) of the Act (as in ef-
fect on April 1, 1997), or has been con-
victed of a crime described in section
101(a)(43)(A), (C), (E)(1), (H), (D), (K)(iii),
or (L) of the Act (as in effect on April
1, 1997);

(B) Is described in
237(a)(2)(A)(iv) of the Act; or

(C) Has escaped or attempted to es-
cape from the lawful custody of a local,
State, or Federal prison, agency, or of-
ficer within the United States.

(ii) Notwithstanding paragraph
(c)(5)(i) of this section, a permanent
resident alien who has not, since the
commencement of proceedings and
within the 15 years prior thereto, been
convicted of a crime, failed to comply
with an order to surrender or a period
of voluntary departure, or been subject
to a bench warrant or similar legal
process (unless quashed, withdrawn, or
cancelled as improvidently issued),
may be considered for release under
paragraph (c)(3) of this section.

(6) Unremovable aliens and certain
long-term detainees. (i) If the district di-
rector determines that an alien subject
to section 303(b)(3)(A)(ii) or (iii) of Div.
C of Pub. L. 104-208 cannot be removed
from the United States because the
designated country of removal or de-
portation will not accept the alien’s re-
turn, the district director may, in the

section
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exercise of discretion, consider release
of the alien from custody upon such
terms and conditions as the district di-
rector may prescribe, without regard
to paragraphs (c)(2), (¢)(4), and (c)(b) of
this section.

(ii) The district director may also,
notwithstanding paragraph (c)(5) of
this section, consider release from cus-
tody, upon such terms and conditions
as the district director may prescribe,
of any alien described in paragraph
(c)(2)(ii) of this section who has been in
the Service’s custody for six months
pursuant to a final order of deportation
terminating the alien’s status as a law-
ful permanent resident.

(iii) The district director may release
an alien from custody under this para-
graph only in accordance with the
standards set forth in paragraph (c)(3)
of this section and any other applicable
provisions of law.

(iv) The district director’s custody
decision under this paragraph shall not
be subject to redetermination by an
immigration judge, but, in the case of
a custody decision under paragraph
(c)(6)(ii) of this section, may be ap-
pealed to the Board of Immigration Ap-
peals pursuant to paragraph (d)(3)(iii)
of this section.

(7T) Construction. A reference in this
section to a provision in section 241 of
the Act as in effect prior to April 1,
1997, shall be deemed to include a ref-
erence to the corresponding provision
in section 237 of the Act as in effect on
April 1, 1997. A reference in this section
to a ‘‘crime” shall be considered to in-
clude a reference to a conspiracy or at-
tempt to commit such a crime. In cal-
culating the 10-year period specified in
paragraph (c)(4) of this section and the
15-year period specified in paragraph
(c)(5) of this section, no period during
which the alien was detained or incar-
cerated shall count toward the total.
References in paragraph (c)(6)(i) of this
section to the ‘‘district director’ shall
be deemed to include a reference to any
official designated by the Commis-
sioner to exercise custody authority
over aliens covered by that paragraph.
Nothing in this part shall be construed
as prohibiting an alien from seeking
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reconsideration of the Service’s deter-
mination that the alien is within a cat-
egory barred from release under this
part.

(8) Any officer authorized to issue a
warrant of arrest may, in the officer’s
discretion, release an alien not de-
scribed in section 236(c)(1) of the Act,
under the conditions at section
236(a)(2) and (3) of the Act; provided
that the alien must demonstrate to the
satisfaction of the officer that such re-
lease would not pose a danger to prop-
erty or persons, and that the alien is
likely to appear for any future pro-
ceeding. Such an officer may also, in
the exercise of discretion, release an
alien in deportation proceedings pursu-
ant to the authority in section 242 of
the Act (as designated prior to April 1,
1997), except as otherwise provided by
law.

(9) When an alien who, having been
arrested and taken into custody, has
been released, such release may be re-
voked at any time in the discretion of
the district director, acting district di-
rector, deputy district director, assist-
ant district director for investigations,
assistant district director for detention
and deportation, or officer in charge
(except foreign), in which event the
alien may be taken into physical cus-
tody and detained. If detained, unless a
breach has occurred, any outstanding
bond shall be revoked and canceled.

(10) The provisions of §103.6 of 8 CFR
chapter I shall apply to any bonds au-
thorized. Subject to the provisions of
this section, the provisions of §1003.19
of this chapter shall govern avail-
ability to the respondent of recourse to
other administrative authority for re-
lease from custody.

(11) An immigration judge may not
exercise the authority provided in this
section, and the review process de-
scribed in paragraph (d) of this section
shall not apply, with respect to any
alien beyond the custody jurisdiction
of the immigration judge as provided
in §1003.19(h) of this chapter.

(d) Appeals from custody decisions—(1)
Application to immigration judge. After
an initial custody determination by
the district director, including the set-
ting of a bond, the respondent may, at
any time before an order under 8 CFR
part 1240 becomes final, request ame-

§1236.1

lioration of the conditions under which
he or she may be released. Prior to
such final order, and except as other-
wise provided in this chapter, the im-
migration judge is authorized to exer-
cise the authority in section 236 of the
Act (or section 242(a)(1) of the Act as
designated prior to April 1, 1997 in the
case of an alien in deportation pro-
ceedings) to detain the alien in cus-
tody, release the alien, and determine
the amount of bond, if any, under
which the respondent may be released,
as provided in §1003.19 of this chapter.
If the alien has been released from cus-
tody, an application for amelioration
of the terms of release must be filed
within 7 days of release.

(2) Application to the district director.
After expiration of the 7-day period in
paragraph (d)(1) of this section, the re-
spondent may request review by the
district director of the conditions of
his or her release.

(3) Appeal to the Board of Immigration
Appeals. An appeal relating to bond and
custody determinations may be filed to
the Board of Immigration Appeals in
the following circumstances:

(i) In accordance with §1003.38 of this
chapter, the alien or the Service may
appeal the decision of an immigration
judge pursuant to paragraph (d)(1) of
this section.

(ii) The alien, within 10 days, may ap-
peal from the district director’s deci-
sion under paragraph (d)(2)(i) of this
section.

(4) Effect of filing an appeal. The filing
of an appeal from a determination of
an immigration judge or district direc-
tor under this paragraph shall not op-
erate to delay compliance with the
order (except as provided in §1003.19(i)),
nor stay the administrative pro-
ceedings or removal.

(e) Privilege of communication. Every
detained alien shall be notified that he
or she may communicate with the con-
sular or diplomatic officers of the
country of his or her nationality in the
United States. Existing treaties with
the following countries require imme-
diate communication with appropriate
consular or diplomatic officers when-
ever nationals of the following coun-
tries are detained in removal pro-
ceedings, whether or not requested by
the alien and even if the alien requests
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that no communication be undertaken
in his or her behalf. When notifying
consular or diplomatic officials, Serv-
ice officers shall not reveal the fact
that any detained alien has applied for
asylum or withholding of removal.

Albanial
Antigua
Armenia
Azerbaijan
Bahamas
Barbados
Belarus

Belize

Brunei
Bulgaria
China (People’s Republic of)2
Costa Rica
Cyprus

Czech Republic
Dominica

Fiji

Gambia, The
Georgia

Ghana
Grenada
Guyana
Hungary
Jamaica
Kazakhstan
Kiribati
Kuwait
Kyrgyzstan
Malaysia
Malta
Mauritius
Moldova
Mongolia
Nigeria
Philippines
Poland
Romania
Russian Federation
St. Kitts/Nevis
St. Lucia

St. Vincent/Grenadines
Seychelles
Sierra Leone
Singapore
Slovak Republic
South Korea
Tajikistan

1 Arrangements with these countries pro-
vide that U.S. authorities shall notify re-
sponsible representatives within 72 hours of
the arrest or detention of one of their na-
tionals.

2When Taiwan nationals (who carry ‘‘Re-
public of China’ passports) are detained, no-
tification should be made to the nearest of-
fice of the Taiwan Economic and Cultural
Representative’s Office, the unofficial entity
representing Taiwan’s interests in the
United States.

8 CFR Ch. V (1-1-13 Edition)

Tanzania

Tonga
Trinidad/Tobago
Turkmenistan
Tuvalu

Ukraine

United Kingdom 3
U.S.S.R.¢
Uzbekistan
Zambia

(f) Notification to Executive Office for
Immigration Review of change in custody
status. The Service shall notify the Im-
migration Court having administrative
control over the Record of Proceeding
of any change in custody location or of
release from, or subsequent taking
into, Service custody of a respondent/
applicant pursuant to §1003.19(g) of this
chapter.

[62 FR 10360, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997, as amended at 63 FR 27449, May 19, 1998;
65 FR 80294, Dec. 21, 2000]

§1236.2 Confined aliens, incompetents,
and minors.

(a) Service. If the respondent is con-
fined, or if he or she is an incompetent,
or a minor under the age of 14, the no-
tice to appear, and the warrant of ar-
rest, if issued, shall be served in the
manner prescribed in §1239.1 of this
chapter upon the person or persons
specified by §103.5a(c) of 8 CFR chapter
I

(b) Service custody and cost of mainte-
nance. An alien confined because of
physical or mental disability in an in-
stitution or hospital shall not be ac-
cepted into physical custody by the
Service until an order of removal has
been entered and the Service is ready
to remove the alien. When such an
alien is an inmate of a public or private
institution at the time of the com-
mencement of the removal pro-
ceedings, expenses for the maintenance
of the alien shall not be incurred by

3British dependencies are also covered by
this agreement. They are: Anguilla, British
Virgin Islands, Hong Kong, Bermuda,
Montserrat, and the Turks and Caicos Is-
lands. Their residents carry British pass-
ports.

4All U.S.S.R. successor states are covered
by this agreement. They are: Armenia, Azer-
baijan, Belarus, Georgia, Kazakhstan,
Kyrgyzstan, Moldova, Russian Federation,
Tajikistan, Turkmenistan, Ukraine, and Uz-
bekistan.
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the Government until he or she is
taken into physical custody by the
Service.

§1236.3 Detention and release of juve-
niles.

(a) Juveniles. A juvenile is defined as
an alien under the age of 18 years.

(b) Release. Juveniles for whom bond
has been posted, for whom parole has
been authorized, or who have been or-
dered released on recognizance, shall
be released pursuant to the following
guidelines:

(1) Juveniles shall be released, in
order of preference, to:

(i) A parent;

(ii) Legal guardian; or

(iii) An adult relative (brother, sis-
ter, aunt, uncle, grandparent) who is
not presently in Service detention, un-
less a determination is made that the
detention of such juvenile is required
to secure his or her timely appearance
before the Service or the Immigration
Court or to ensure the juvenile’s safety
or that of others. In cases where the
parent, legal guardian, or adult rel-
ative resides at a location distant from
where the juvenile is detained, he or
she may secure release at a Service of-
fice located near the parent, legal
guardian, or adult relative.

(2) If an individual specified in para-
graphs (b)(1)(i) through (iii) of this sec-
tion cannot be located to accept cus-
tody of a juvenile, and the juvenile has
identified a parent, legal guardian, or
adult relative in Service detention, si-
multaneous release of the juvenile and
the parent, legal guardian, or adult rel-
ative shall be evaluated on a discre-
tionary case-by-case basis.

(3) In cases where the parent or legal
guardian is in Service detention or out-
side the United States, the juvenile
may be released to such person as is
designated by the parent or legal
guardian in a sworn affidavit, executed
before an immigration officer or con-
sular officer, as capable and willing to
care for the juvenile’s well-being. Such
person must execute an agreement to
care for the juvenile and to ensure the
juvenile’s presence at all future pro-
ceedings before the Service or an immi-
gration judge.

(4) In unusual and compelling cir-
cumstances and in the discretion of the

§1236.3

Director of the Office of Juvenile Af-
fairs, a juvenile may be released to an
adult, other than those identified in
paragraphs (b)(1)(i) through (b)(1)(iii) of
this section, who executes an agree-
ment to care for the juvenile’s well-
being and to ensure the juvenile’s pres-
ence at all future proceedings before
the Service or an immigration judge.

(c) Juvenile coordinator. The case of a
juvenile for whom detention is deter-
mined to be necessary should be re-
ferred to the ‘‘Juvenile Coordinator,”
whose responsibilities should include,
but not be limited to, finding suitable
placement of the juvenile in a facility
designated for the occupancy of juve-
niles. These may include juvenile fa-
cilities contracted by the Service,
state or local juvenile facilities, or
other appropriate agencies authorized
to accommodate juveniles by the laws
of the state or locality.

(d) Detention. In the case of a juvenile
for whom detention is determined to be
necessary, for such interim period of
time as is required to locate suitable
placement for the juvenile, whether
such placement is under paragraph (b)
or (c) of this section, the juvenile may
be temporarily held by Service au-
thorities or placed in any Service de-
tention facility having separate accom-
modations for juveniles.

(e) Refusal of release. If a parent of a
juvenile detained by the Service can be
located, and is otherwise suitable to re-
ceive custody of the juvenile, and the
juvenile indicates a refusal to be re-
leased to his or her parent, the par-
ent(s) shall be notified of the juvenile’s
refusal to be released to the parent(s),
and they shall be afforded the oppor-
tunity to present their views to the
district director, chief patrol agent, Di-
rector of the Office of Juvenile Affairs
or immigration judge before a custody
determination is made.

(f) Notice to parent of application for
relief. If a juvenile seeks release from
detention, voluntary departure, parole,
or any form of relief from removal,
where it appears that the grant of such
relief may effectively terminate some
interest inherent in the parent-child
relationship and/or the juvenile’s
rights and interests are adverse with
those of the parent, and the parent is
presently residing in the United States,
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the parent shall be given notice of the
juvenile’s application for relief, and
shall be afforded an opportunity to
present his or her views and assert his
or her interest to the district director,
Director of the Office of Juvenile Af-
fairs or immigration judge before a de-
termination is made as to the merits of
the request for relief.

(g) Voluntary departure. Each juve-
nile, apprehended in the immediate vi-
cinity of the border, who resides per-
manently in Mexico or Canada, shall be
informed, prior to presentation of the
voluntary departure form or being al-
lowed to withdraw his or her applica-
tion for admission, that he or she may
make a telephone call to a parent,
close relative, a friend, or to an organi-
zation found on the free legal services
list. A juvenile who does not reside in
Mexico or Canada who is apprehended
shall be provided access to a telephone
and must in fact communicate either
with a parent, adult relative, friend, or
with an organization found on the free
legal services list prior to presentation
of the voluntary departure form. If
such juvenile, of his or her own voli-
tion, asks to contact a consular officer,
and does in fact make such contact,
the requirements of this section are
satisfied.

(h) Notice and request for disposition.
When a juvenile alien is apprehended,
he or she must be given a Form I-770,
Notice of Rights and Disposition. If the
juvenile is less than 14 years of age or
unable to understand the notice, the
notice shall be read and explained to
the juvenile in a language he or she un-
derstands. In the event a juvenile who
has requested a hearing pursuant to
the notice subsequently decides to ac-
cept voluntary departure or is allowed
to withdraw his or her application for
admission, a new Form I-770 shall be
given to, and signed by the juvenile.

[62 FR 10360, Mar. 6, 1997, as amended at 67
FR 39258, June 7, 2002]

§1236.4 Removal of S-5, S-6, and S-7
nonimmigrants.

(a) Condition of classification. As a
condition of classification and contin-
ued stay in classification pursuant to
section 101(a)(15)(S) of the Act, non-
immigrants in S classification must
have executed Form 1I-854, Part B,

8 CFR Ch. V (1-1-13 Edition)

Inter-agency Alien Witness and Inform-
ant Record, certifying that they have
knowingly waived their right to a re-
moval hearing and right to contest,
other than on the basis of an applica-
tion for withholding of deportation or
removal, any removal action, including
detention pending deportation or re-
moval, instituted before lawful perma-
nent resident status is obtained.

(b) Determination of deportability. (1) A
determination to remove a deportable
alien classified pursuant to section
101(a)(15)(S) of the Act shall be made by
the district director having jurisdic-
tion over the place where the alien is
located.

(2) A determination to remove such a
deportable alien shall be based on one
or more of the grounds of deportability
listed in section 237 of the Act based on
conduct committed after, or conduct or
a condition not disclosed to the Service
prior to, the alien’s classification as an
S nonimmigrant under section
101(a)(15)(S) of the Act, or for a viola-
tion of, or failure to adhere to, the par-
ticular terms and conditions of status
in S nonimmigrant classification.

(c) Removal procedures. (1) A district
director who determines to remove an
alien witness or informant in S non-
immigrant classification shall notify
the Commissioner, the Assistant Attor-
ney General, Criminal Division, and
the relevant law enforcement agency in
writing to that effect. The Assistant
Attorney General, Criminal Division,
shall concur in or object to that deci-
sion. Unless the Assistant Attorney
General, Criminal Division, objects
within 7 days, he or she shall be
deemed to have concurred in the deci-
sion. In the event of an objection by
the Assistant Attorney General, Crimi-
nal Division, the matter will be expedi-
tiously referred to the Deputy Attor-
ney General for a final resolution. In
no circumstances shall the alien or the
relevant law enforcement agency have
a right of appeal from any decision to
remove.

(2) A district director who has pro-
vided notice as set forth in paragraph
(c)(1) of this section and who has been
advised by the Commissioner that the
Assistant Attorney General, Criminal
Division, has not objected shall issue a
Warrant of Removal. The alien shall
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immediately be arrested and taken
into custody by the district director
initiating the removal. An alien classi-
fied under the provisions of section
101(a)(15)(S) of the Act who is deter-
mined, pursuant to a warrant issued by
a district director, to be deportable
from the United States shall be re-
moved from the United States to his or
her country of nationality or last resi-
dence. The agency that requested the
alien’s presence in the United States
shall ensure departure from the United
States and so inform the district direc-
tor in whose jurisdiction the alien has
last resided. The district director, if
necessary, shall oversee the alien’s de-
parture from the United States and, in
any event, shall notify the Commis-
sioner of the alien’s departure.

(d) Withholding of removal. An alien
classified pursuant to section
101(a)(15)(S) of the Act who applies for
withholding of removal shall have 10
days from the date the Warrant of Re-
moval is served upon the alien to file
an application for such relief with the
district director initiating the removal
order. The procedures contained in
§§1208.2 and 1208.16 of this chapter shall
apply to such an alien who applies for
withholding of removal.

(e) Inadmissibility. An alien who ap-
plies for admission under the provi-
sions of section 101(a)(15)(S) of the Act
who is determined by an immigration
officer not to be eligible for admission
under that section or to be inadmis-
sible to the United States under one or
more of the grounds of inadmissibility
listed in section 212 of the Act and
which have not been previously waived
by the Commissioner will be taken into
custody. The district director having
jurisdiction over the port-of-entry
shall follow the notification procedures
specified in paragraph (c)(1) of this sec-
tion. A district director who has pro-
vided such notice and who has been ad-
vised by the Commissioner that the As-
sistant Attorney General, Criminal Di-
vision, has not objected shall remove
the alien without further hearing. An
alien may not contest such removal,
other than by applying for withholding
of removal.

§1236.6

§1236.5 Fingerprints and photographs.

Every alien 14 years of age or older
against whom proceedings based on de-
portability under section 237 of the Act
are commenced under this part by serv-
ice of a notice to appear shall be
fingerprinted and photographed. Such
fingerprints and photographs shall be
made available to Federal, State, and
local law enforcement agencies upon
request to the district director or chief
patrol agent having jurisdiction over
the alien’s record. Any such alien, re-
gardless of his or her age, shall be pho-
tographed and/or fingerprinted if re-
quired by any immigration officer au-
thorized to issue a notice to appear.
Every alien 14 years of age or older who
is found to be inadmissible to the
United States and ordered removed by
an immigration judge shall be
fingerprinted, unless during the pre-
ceding year he or she has been
fingerprinted at an American consular
office.

§1236.6 Information regarding detain-
ees.

No person, including any state or
local government entity or any pri-
vately operated detention facility, that
houses, maintains, provides services to,
or otherwise holds any detainee on be-
half of the Service (whether by con-
tract or otherwise), and no other per-
son who by virtue of any official or
contractual relationship with such per-
son obtains information relating to
any detainee, shall disclose or other-
wise permit to be made public the
name of, or other information relating
to, such detainee. Such information
shall be under the control of the Serv-
ice and shall be subject to public dis-
closure only pursuant to the provisions
of applicable federal laws, regulations
and executive orders. Insofar as any
documents or other records contain
such information, such documents
shall not be public records. This sec-
tion applies to all persons and informa-
tion identified or described in it, re-
gardless of when such persons obtained
such information, and applies to all re-
quests for public disclosure of such in-
formation, including requests that are

969



§§1236.7-1236.9

the subject of proceedings pending as of
April 17, 2002.

[67 FR 19511, Apr. 22, 2002]

§§1236.7-1236.9 [Reserved]

PART 1238—EXPEDITED REMOVAL
OF AGGRAVATED FELONS

AUTHORITY: 8 U.S.C. 1228; 8 CFR part 2.

§1238.1 Proceedings wunder section

238(b) of the Act.

(a) Definitions. As used in this part
the term:

Deciding Service officer means a dis-
trict director, chief patrol agent, or an-
other immigration officer designated
by a district director, chief patrol
agent, the Deputy Executive Associate
Commissioner for Detention and Re-
moval, or the Director of the Office of
Juvenile Affairs, so long as that person
is not the same person as the Issuing
Service Officer.

Issuing Service officer means any Serv-
ice officer listed in §1239.1 of this chap-
ter as authorized to issue notices to ap-
pear.

(b) Preliminary consideration and No-
tice of Intent to Issue a Final Administra-
tive Deportation Order;, commencement of
proceedings—(1) Basis of Service charge.
An issuing Service officer shall cause
to be served upon an alien a Form I-
851, Notice of Intent to Issue a Final
Administrative Deportation Order (No-
tice of Intent), if the officer is satisfied
that there is sufficient evidence, based
upon questioning of the alien by an im-
migration officer and upon any other
evidence obtained, to support a finding
that the individual:

(i) Is an alien;

(ii) Has not been lawfully admitted
for permanent residence, or has condi-
tional permanent resident status under
section 216 of the Act;

(iii) Has been convicted (as defined in
section 101(a)(48) of the Act and as
demonstrated by any of the documents
or records listed in §1003.41 of this
chapter) of an aggravated felony and
such conviction has become final; and

(iv) Is deportable under section
237(a)(2)(A)(iii) of the Act, including an
alien who has neither been admitted
nor paroled, but who is conclusively

8 CFR Ch. V (1-1-13 Edition)

presumed deportable under section
237(a)(2)(A)(1ii) by operation of section
238(c) of the Act (‘‘Presumption of De-
portability’’).

(2) Notice. (i) Removal proceedings
under section 238(b) of the Act shall
commence upon personal service of the
Notice of Intent upon the alien, as pre-
scribed by §§103.5a(a)(2) and 103.5a(c)(2)
of 8 CFR chapter I. The Notice of In-
tent shall set forth the preliminary de-
terminations and inform the alien of
the Service’s intent to issue a Form I-
851A, Final Administrative Removal
Order, without a hearing before an im-
migration judge. The Notice of Intent
shall constitute the charging docu-
ment. The Notice of Intent shall in-
clude allegations of fact and conclu-
sions of law. It shall advise that the
alien: has the privilege of being rep-
resented, at no expense to the govern-
ment, by counsel of the alien’s choos-
ing, as long as counsel is authorized to
practice in removal proceedings; may
request withholding of removal to a
particular country if he or she fears
persecution or torture in that country;
may inspect the evidence supporting
the Notice of Intent; may rebut the
charges within 10 calendar days after
service of such Notice (or 13 calendar
days if service of the Notice was by
mail).

(ii) The Notice of Intent also shall
advise the alien that he or she may
designate in writing, within the rebut-
tal period, the country to which he or
she chooses to be deported in accord-
ance with section 241 of the Act, in the
event that a Final Administrative Re-
moval Order is issued, and that the
Service will honor such designation
only to the extent permitted under the
terms, limitations, and conditions of
section 241 of the Act.

(iii) The Service must determine that
the person served with the Notice of In-
tent is the person named on the notice.

(iv) The Service shall provide the
alien with a list of available free legal
services programs qualified under 8
CFR part 1003 and organizations recog-
nized pursuant to 8 CFR part 1292, lo-
cated within the district or sector
where the Notice of Intent is issued.

(v) The Service must either provide
the alien with a written translation of
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